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Engineering Department 
 

DATE: 
 

January 18, 2022 

FROM: 
 

Gabe Schell, City Engineer 

ITEM: 
 

43rd Avenue NE Reconstruction – HC 131 

  
 

REQUEST: 

Consider approval of North Dakota Department of Transportation (NDDOT) Cost 
Participation, Construction, and Maintenance Agreement for 43rd Avenue NE 
Reconstruction AC-NHU-1-981(123), PCN 22929, HC 131 

Please place this item on the January 25, 2022 City Commission meeting agenda. 

 

BACKGROUND INFORMATION: 

The NDDOT requires approval of the attached agreement as a condition for the award 
of federal funding. This agreement details the respective responsibilities of the NDDOT 
and the City of Bismarck during construction and maintenance phases of the 43rd 
Avenue Reconstruction project between State Street and 26th Street. This project is 
scheduled to be bid on February 11, 2022 with construction and substantial completion 
in 2022. 

The agreement obligates $4,800,000 in federal funds and $574,285 in NDDOT 
appropriated COVID-19 (CVD) funding not to exceed 80.93% of the total eligible project 
costs. The City is responsible for the 19.07% local match as well as all costs exceeding 
approximately $6.7 million. There is an additional funding clause in this agreement 
reflecting the City’s desire to advance construct the entirety of the project in 2022 with a 
requested reimbursement of the CVD federal funding in Federal Highway Administration 
fiscal year 2022 and the NHU federal funds in 2024. Please note that if federal funding 
is available, the City will not be reimbursed. This project is funded through half-cent 
sales tax for all roadway related costs and a combination of water utility rates and ND 
Water Resources grant funding for the applicable watermain extensions constructed as 
part of the project 
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RECOMMENDED CITY COMMISSION ACTION: 

Approve the NDDOT Cost Participation, Construction, and Maintenance Agreement for 
43rd Avenue NE Reconstruction Project AC-NHU-1-981(123), PCN 22929, HC 131 

STAFF CONTACT INFORMATION: 

Gabe Schell, PE | City Engineer, 355-1505 or gschell@bismarcknd.gov 



 
 
MEMO TO: Jen Turnbow 

Deputy Director for Planning 
  
FROM: Marohl, Sengaroun H., 328-4449 
  Local Government Division 
 
DATE: 01/04/2022  
 
SUBJECT: Cost Participation, Construction and Maintenance Agreement for Project 

AC-NHU-CVD-1-981(123) PCN 22929 
  
 
This contract is a Cost Participation, Construction and Maintenance (CPM) agreement 
with City of Bismarck on 43rd Ave NE (State St - Hay Creek Dr) and 19th St (N Valley 
Loop - 43rd Ave NE) project. 
 
Contract # 38220026 
• The type of work is Grading, Aggregate Base Course, PCC Pavement, Hot Mix 
Asphalt, Curb & Gutter, Shared Use Path, Sidewalk, Retaining Walls, Box Culverts, 
Watermain, Sanitary Sewer, Storm Sewer, Lighting, Signal Modification, Signing and 
Pavement Marking 
• The CVD Federal Funds for this project is limited to $ 574,285 and NHU federal 
funds is limited to $4,800,000. 
• Any costs over the above limited amount will be City responsibility. 
• City to make contractor payments.   
• NDDOT to reimburse City CVD federal funds in 2022 and NHU federal funds in 
2024 if federal funds becomes available. 
 
• No one time changes on the standard agreement template. 
 
38/sm 
 
Contract routing: 
Seng Marohl - Contract Owner 
Stacey Hanson 
Paul Benning 
Shannon Sauer 
Gabe Schell - Bismarck City Engineer 
Bismarck Officials 
Seng Marohl 
Legal 
Jen Turnbow 
Stacey Hanson 
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NDDOT Contract No. 38220026 
 

North Dakota Department of Transportation 
COST PARTICIPATION, CONSTRUCTION, AND MAINTENANCE AGREEMENT 

LPA FEDERAL AID PROJECT 
 

Federal Award Information  
 
CFDA No.: 20.205                                                        CFDA Title:  Highway Planning & Construction 
 
Award Name:  Federal-Aid Highway Program        
 
Awarding Federal Agency:  Federal Highway Administration (FHWA) 
 
Pass-through entity: North Dakota Department of Transportation (NDDOT) 
 
NDDOT Program Mgr.:  Marohl, Sengaroun Telephone:  701-328-4449 
 
Subrecipient/LPA Name:         
 
Subrecipient DUNS No.:       
 
Federal Award Identification No. (FAIN):       
 
Federal Award Date:       
 
Subaward Period of Performance Start & End Date:       
 
Subaward Budget Period Start & End Date:       
 
Amount of Federal Funds Obligated by this action:       
 
Total Amount of Federal Funds Obligated: $ 
 
Total Federal Award:  $  
 
Federal Award Project Description:       
 
Research and Development Activities:        
 
Indirect Cost Rate (ICAP):        
 
Notice to Subrecipients:  Federal awards may have specific compliance requirements.  If you are not aware of the 
specific requirements for your award, please contact your NDDOT Program Manager. 
 

 
 
Project No.  AC-NHU-CVD-1-981(123)       LPA: CITY BISMARCK 
Location:  BISMARCK 43RD AVE(STATE ST-HAY CREEK DR),19TH ST (N VALLEY LOOP-43RD AVE) 
Type of Improvement:  GRADING, AGGREGATE BASE COURSE, PCC PAVEMENT, HOT MIX 
ASPHALT, CURB & GUTTER, SHARED USE PATH, SIDEWALK, RETAINING WALLS, BOX 
CULVERTS, WATERMAIN, SANITARY SEWER, STORM SEWER, LIGHTING, SIGNAL 
MODIFICATION, SIGNING, PAVEMENT MARKING       Length:  1.636 MILES 

DocuSign Envelope ID: AE3B5A2E-1C81-417C-81BD-D7423D029343

080245640

City of Bismarck



 

 2 of 9 CLA 19256 (Div. 38) 
 

 
This agreement is between the state of North Dakota, acting by and through its Director of Transportation, 
hereinafter referred to as NDDOT, whose address is 608 East Boulevard Avenue, Bismarck, North Dakota 
58505-0700, and the Local Public Agency (LPA) of City of Bismarck, North Dakota, hereinafter referred to 
as the LPA, who agree that: 
 
It is in the best interest of both parties to have the LPA construct and maintain this project according to the 
terms and conditions set forth in this agreement.  NDDOT will assist the LPA with the preparation and 
distribution of the bid documents and include the project in a scheduled bid opening. 
 
The LPA agrees to the terms and conditions required for this project by the Federal Highway Administration 
(FHWA). 
 
NDDOT will procure federal funds for the construction of the project, pursuant to Title 23 of the United States 
Code. 
 
Federal funds obligated for this project shall not exceed 80.93 percent of the total eligible project cost up 
to a maximum of $4,800,000 and $574,285 (100% CVD funds) . The balance of the project is the 
obligation of the LPA. 
 
Additional Funding Clause 
NDDOT to reimburse the LPA CVD federal funds in 2022 and NHU federal funds in 2024 if federal funding 
becomes available. The LPA understands and agrees that should federal funding not become available the 
LPA will not be reimbursed and all costs for the project will be the responsibility of the LPA 
 
The total eligible project costs include the cost of those items shown in the engineer’s detailed estimate as 
approved for federal funds and any project changes approved by NDDOT for the use of federal funds. 
 
Federal funds may not be obligated by the LPA, prior to FHWA approval of the program documents for the 
project. 
 

PART I 
LPA Obligation: 
 
1. To comply with the Disadvantaged Business Enterprise (DBE) requirements established by NDDOT for 

the project. 
 
The LPA shall not discriminate on the basis of race, color, national origin, or sex in the award and 
performance of any USDOT-assisted contract or in the administration of its DBE program or the 
requirements of 49 CFR Part 26.  The LPA shall take all necessary and reasonable steps under 49 CFR 
Part 26 to ensure nondiscrimination in the award and administration of USDOT-assisted contracts.  
NDDOT’s DBE program, as required by 49 CFR Part 26 and as approved by USDOT, is incorporated 
by reference in this agreement. Implementation of this program is a legal obligation and failure to carry 
out its terms shall be treated as a violation of this agreement.  Upon notification to the LPA of its failure 
to carry out its approved program, the USDOT may impose sanctions as provided for under 18 U.S.C. 
1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et. Seq.). 

 
 Include the following paragraph verbatim in any subcontracts they sign relative to this project: 
 

 The contractor or subcontractor shall not discriminate on the basis of race, color, national origin, 
or sex in the performance of this contract.  The contractor shall carry out applicable requirements 
of 49 CFR Part 26 in the solicitation, award, and administration of USDOT-assisted contracts.  
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Failure by the contractor to carry out these requirements is a material breach of this contract, 
which may result in the termination of this contract or such other remedy as NDDOT deems 
appropriate. 

 
2. To comply with requirements of 23 CFR Part 633, Required Contract Provisions, and 23 CFR Part 635, 

Construction and Maintenance. 
 
3. To construct the project in conformity with the construction contract, changes to the plans shall meet 

the requirements of 23 CFR Part 625, Design Standards for Highways and the current edition of the 
NDDOT’s Local Government Manual. 

 
4. To construct the project in conformity with the approved environmental documents and provide for the 

implementation of any measures mitigating the environmental impact of the project. 
 

5. To comply with the procedures outlined in the current edition of NDDOT’s Local Government Manual. 
 

6. To comply with the current edition of NDDOT’s Right of Way Acquisition Procedures for Local Public 
Agency Federal Aid Projects. 
 

7. The LPA will be responsible for any consideration, avoidance, and minimization of impacts upon real 
property related to this project, such as changes in the grades of streets, inconvenience to property or 
business, and any loss of light, air, view, access, egress, drainage, support, or nuisance, 

 
8. To comply with the requirements of Appendices A and E of the Title VI Assurances, attached and 

incorporated by reference herein. 
 
 

 
PART II 

Contracting and Construction: 
 
1. On behalf of the LPA, NDDOT will: 
 
 a. Prepare the bid package, solicit proposals, and include the project in a scheduled bid opening as 

provided in the North Dakota Century Code, Chapter 24-02. 
 
 b. Evaluate the bids as to the sufficiency of Disadvantaged Business Enterprise (DBE) participation 

and the bidder’s good faith efforts in satisfying the requirements of the current edition of the DBE 
special provision, and 49 CFR Part 26.  NDDOT shall have exclusive authority in evaluating the 
adequacy of DBE participation. 

 
 c. Tabulate the bids and send to the LPA. 
 
 d. Concur in the award of the contract, after the LPA has executed the contract, for the sole purpose 

of enabling the LPA to procure federal aid for the construction of the project. 
 
2. The LPA will: 
 
 a. Review bids to determine the lowest responsible bidder. 
 

b. Execute the contract. 
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c. Distribute copies of the executed contract and contract bond to NDDOT. 
 
3. During the construction of the project, the LPA will: 
 
 a. Provide engineering services, material testing, and inspection of the work as required by the 

contract documents and the current editions of NDDOT’s Sampling and Testing Manual and the 
Standard Specifications for Road and Bridge Construction. 

 
 b. Keep all project records and documentation as required in NDDOT’s current editions of the 

Construction Records Manual and the Construction Automated Records System. 
 
 c. Make all records available to NDDOT and FHWA for inspection upon request. The LPA will submit 

all documents and records to NDDOT for review before final payment is made. NDDOT will 
maintain the project records for three years from the final voucher date of FHWA and then return 
them to the LPA. 

 
 d. Be responsible for any changes in plan, character of work, quantities, site conditions, or any claim 

for extra compensation.  NDDOT will review all contract adjustments to determine if the 
adjustments are eligible for federal aid.  Federal aid shall be limited to the amount stated on page 
one of this agreement. 

PART III 
Post Construction: 
 
After the project is completed the LPA agrees to: 
 
1. Control the length and location of curb openings for future entrances and to not permit the length of curb 

openings for entrances to exceed the length shown on the plans or as shown on a sketch of typical 
entrances for similar entrances; and prohibit the construction or use of any entrances along the project 
within the LPA other than those shown on the plans, without prior approval of NDDOT.     

 
2. Prohibit double parking and diagonal parking within the limits of the project. Additional parallel parking 

will be allowed within the limits of the project if designed considering the effects the added parking will 
have on the entire traffic corridor. The design will meet the requirements of 23 CFR Part 625, Design 
Standards for Highways. 

 
3. If the traffic corridor intersects a state highway, the LPA must justify to NDDOT that any new access 

allowed will have minimal impact to the state highway. The design will meet the requirements of 23 CFR 
Part 625, Design Standards for Highways. 

 
4. Prohibit the installation of traffic signals and pedestrian beacons on or in connection with the project, 

including those installed at the sole cost and expense of the LPA or by others, without NDDOT approval.  
 

5. Maintain all traffic control devices on the project according to the current edition of the Manual on 
Uniform Traffic Control Devices for Streets and Highways, as supplemented and amended. 

 
6. Restrict the speed limit on the project at or below the maximum design speed. Any changes to the speed 

limit will be pursuant to North Dakota Century Code, Chapter 39-09. 
 

7. Provide maintenance to the completed project at its own cost and expense. 
 

8. Prohibit access and encroachments upon the right of way pursuant to 23 CFR Part 1.23, Rights of Way, 
and Part 710 Subpart D, Right of Way, Real Property Management. 
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PART IV 

General: 
 
1. The LPA will make all contract payments. NDDOT will reimburse the LPA for the amount paid by FHWA. 

Payment will be made upon receipt of the engineer's estimate.  
 
2. The Risk Management Appendix, attached, is hereby incorporated and made a part of this agreement. 

 
3. No official, employee, or other person performing services for the LPA who is authorized to negotiate 

or approve any contract or subcontract in connection with the project shall have any financial or other 
personal interest in any such contract or subcontract. No officer or employee of such person retained 
by the LPA shall have any financial or other personal interest in any real property acquired for the project 
unless such interest is openly disclosed upon public records of NDDOT and of the LPA, and such officer, 
employee, or person has not participated in such acquisition for and in behalf of the LPA. 

 
4. The failure of the state to enforce any provisions of this contract shall not constitute a waiver by the 

state of that or any other provision. 
 

5. Entities that receive federal funds through NDDOT may be required to obtain an audit in accordance 
with 2 C.F.R. Part 200, Subpart F. A copy of such audit shall be submitted to NDDOT. Entities that 
spend less than $750,000 of federal funds from all sources may be subject to reviews by NDDOT at its 
discretion. Additionally, all entities receiving federal funds through NDDOT shall certify whether a Single 
Audit has been completed as part of the annual Federal award process. These requirements are 
applicable to counties, cities, state agencies, Indian tribes, colleges, hospitals, and non-profit 
businesses. 

 
6. All notices, certificates, or other communications shall be sufficiently given when delivered or mailed, 

postage prepaid, to the parties at the respective places of business as set forth below or at a place 
designated hereafter in writing by the parties. 

 
Local Government Engineer                                                   
ND Department of Transportation       
608 East Boulevard Avenue       
Bismarck, ND 58505-0700       

 
7. The LPA is advised that its signature on this contract or agreement certifies that any person associated 

therewith is not currently under suspension, debarment, voluntary exclusion, or determination of 
ineligibility by any federal agency; has not been suspended, debarred, voluntarily excluded, or 
determined ineligible by any federal agency within the past three years; and has not been indicted, 
convicted, or had a civil judgment rendered against it by a court of competent jurisdiction on any matter 
involving fraud or official misconduct within the past three years. 

 
8. This agreement constitutes the entire agreement between the parties.  No waiver consent, modification 

or change of terms of this agreement shall bind either party unless in writing and signed by both parties.  
Such waiver, consent, modification or change, if made, shall be effective only in the specific instance 
and for the specific purpose given. There are no understandings, agreements, or representations, oral 
or written, not specified herein regarding this agreement. The LPA, by the signature below of its 
authorized representative, hereby acknowledges that the LPA has read this agreement, understands it, 
and agrees to be bound by its terms and conditions. 
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Executed by the LPA of _______________________________, North Dakota, the date last below signed. 
 
APPROVED:   
   
  LPA of ______________________________ 

 LPA/STATES ATTORNEY (TYPE OR PRINT)  * 
   

SIGNATURE  NAME  (TYPE OR PRINT) 

   

DATE  SIGNATURE 
 

  * 

  TITLE 

   
ATTEST:   DATE 
   
   

AUDITOR (TYPE OR PRINT)   

   
SIGNATURE   

   
DATE   

   
 
Executed by the North Dakota Department of Transportation the date last below signed. 
 
 
APPROVED as to substance: 

 NORTH DAKOTA 
DEPARTMENT OF TRANSPORTATION 

   
   

LOCAL GOVERNMENT ENGINEER (TYPE OR PRINT)  DIRECTOR (TYPE OR PRINT) 

   
SIGNATURE  SIGNATURE 

   
DATE  DATE 

*Mayor, President or Chairperson of Commission 
 
 
CLA 19256 (Div. 38) 
L.D. Approved 4-12-93; 9-19 
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Project AC-NHU-CVD-1-981(123) 
 

CERTIFICATION OF LOCAL MATCH 
 

It is hereby certified that the LPA of ________________________ will provide non-federal funds, whose 
source is identified below, as match for the amount the LPA is obligated to pay under the terms of the 
attached agreement with the North Dakota Department of Transportation. The certified amount does not 
duplicate any federal claims for reimbursement, nor are the funds used to match other federal funds, unless 
expressly allowed by federal regulation. 
 
Non-Federal Match Funds provided by LPA.  Please designate the source(s) of funds in the LPA budget 
that will be used to match the federal funds obligated for this project through the North Dakota Department 
of Transportation. 
 
Source: 
________________________________________________________________________________ 
 
________________________________________________________________________________ 
 
 
Executed at ____________________, North Dakota, the last date below signed. 
 
 
ATTEST:     APPROVED: 
 
______________________________ LPA of _________________________ 
AUDITOR (TYPE OR PRINT)    

 
______________________________ _______________________________ 
SIGNATURE      NAME (TYPE OR PRINT) 
 
______________________________ _______________________________ 
DATE      SIGNATURE 

 
      *_______________________________ 
      TITLE  
 
      _______________________________ 
      DATE 

 
 
*Mayor, President or Chairperson of Commission 
 
CLA 19256 (Div. 38) 
L.D. Approved 4-12-93; 9-19 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
APPENDIX A OF THE TITLE VI ASSURANCES 

 
During the performance of this contract, the Contractor, for itself, its assignees, and successors in interest 
(hereinafter referred to as the Contractor) agrees as follows: 

 
1.   Compliance with  Regulations: The Contractor (hereinafter  includes consultants) will comply with the 

Acts and the Regulations  relative to Non-discrimination in Federally-assisted  programs of the U.S. 
Department of Transportation, the Federal Highway Administration, as they may be amended from 
time to time, which are herein incorporated by reference and made a part of this contract. 

 
2.   Non-discrimination: The Contractor, with regard to the work performed by it during the contract, will 

not discriminate on the grounds of race, color, or national origin in the selection and retention of 
subcontractors, including procurements of materials and leases of equipment.  The Contractor will not 
participate directly or indirectly in the discrimination prohibited by the Acts and the Regulations, 
including employment practices when the contract covers any activity, project, or program set forth in 
Appendix B of 49 CFR Part 21. 

 
3.   Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In all 

solicitations, either by competitive bidding, or negotiation made by the Contractor for work to be 
performed under a subcontract,  including procurements of materials, or leases of equipment, each 
potential subcontractor or supplier will be notified by the Contractor of the Contractor's obligations  under 
this contract and the Acts and the Regulations relative to Non-discrimination on the grounds of race, 
color, or national origin.  

 
4.   Information and Reports: The Contractor will provide all information and reports required by the Acts, 

the Regulations, and directives issued pursuant thereto and will permit access to its books, records, 
accounts, other sources of information, and its facilities as may be determined by the Recipient or the 
Federal Highway Administration to be pertinent to ascertain compliance with such Acts, Regulations, 
and instructions.  Where any information required of a Contractor is in the exclusive possession of 
another who fails or refuses to furnish the information, the Contractor will so certify to the Recipient or the 
Federal Highway Administration as appropriate, and will set forth what efforts it has made to obtain 
the information.  

 
5.   Sanctions for Noncompliance: In the event of a contractor's noncompliance with the Non-

discrimination provisions of this contract, the Recipient will impose such contract sanctions as it or the 
Federal Highway Administration may determine to be appropriate, including, but not limited to: 

 
a.   withholding payments to the Contractor under the contract until the Contractor complies; and/or  
b.   cancelling, terminating, or suspending a contract, in whole or in part. 

 
6.   Incorporation of Provisions: The Contractor will include the provisions of paragraphs one through six 

in every subcontract, including procurements of materials and leases of equipment, unless exempt by the 
Acts, the Regulations and directives issued pursuant thereto.  The Contractor will take action with respect 
to any subcontract or procurement as the Recipient or the Federal Highway Administration may direct as a 
means of enforcing such provisions including sanctions for noncompliance. Provided, that if the 
Contractor becomes involved in, or is threatened with litigation by a subcontractor, or supplier because of 
such direction, the Contractor may request the Recipient to enter into any litigation to protect the interests 
of the Recipient.  In addition, the Contractor may request the United States to enter into the litigation to 
protect the interests of the United States. 
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NORTH DAKOTA DEPARTMENT OF TRANSPORTATION 
APPENDIX E OF THE TITLE VI ASSURANCES 

 
During the performance of this contract, the contractor, for itself, its assignees, and successors in interest 
(hereinafter referred to as the Contractor) agrees to comply with the following non-discrimination statutes and 
authorities; including but not limited to: 
 
Pertinent Non-Discrimination Authorities:  
 

• Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), (prohibits 
discrimination on the basis of race, color, national origin); and 49 CFR Part 21. 

• The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970,  
(42 U.S.C. § 4601), (prohibits unfair treatment of persons displaced or whose property has been acquired 
because of Federal or Federal-aid programs and projects); 

• Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), (prohibits discrimination on the basis of 
sex); 

• Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended, 
(prohibits discrimination on the basis of disability); and 49 CFR Part 27; 

• The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits discrimination 
on the basis of age); 

• Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as amended, (prohibits 
discrimination based on race, creed, color, national origin, or sex); 

• The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and 
applicability of Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and 
Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the terms "programs or 
activities" to include all of the programs or activities of the Federal-aid recipients, sub-recipients and 
contractors, whether such programs or activities are Federally funded or not); 

• Titles II and III of the Americans with Disabilities Act, which prohibit discrimination  on the basis  of 
disability in the operation of public entities, public and private transportation systems, places of public 
accommodation, and certain testing entities (42 U.S.C. §§ 12131-12189) as implemented  by 
Department of Transportation  regulations at 49 C.P.R. parts 37 and 38; 

• The Federal Aviation Administration's Non-discrimination statute (49 U.S.C. § 47123) (prohibits 
discrimination on the basis of race, color, national origin, and sex); 

• Executive Order 12898, Federal Actions to Address Environmental  Justice in Minority Populations  and 
Low-Income Populations, which ensures nondiscrimination  against minority populations by 
discouraging programs, policies, and activities with disproportionately high and adverse human health 
or environmental  effects on minority and low-income populations; 

• Executive Order 13166, Improving Access to Services for Persons with Limited English Proficiency, and 
resulting agency guidance, national origin discrimination includes discrimination because of limited English 
proficiency (LEP).  To ensure compliance with Title VI, you must take reasonable steps to ensure that LEP 
persons have meaningful access to your programs (70 Fed. Reg. at 74087 to 74100); 

• Title IX of the Education Amendments of 1972, as amended, which prohibits you from discriminating 
because of sex in education programs or activities (20 U.S.C. 1681 et seq). 
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Risk Management Appendix 
 

Routine* Service Agreements With Sovereign Entities and Political Subdivisions of the State of North Dakota: 
Parties:   State – State of North Dakota, its agencies, officers and employees 
 Governmental Entity – The Governmental Entity executing the attached document, its agencies, officers and employees 
 Governments – State and Government Entity, as defined above 
 
Each party agrees to assume its own liability for any and all claims of any nature including all costs, expenses and attorney’s fees 
which may in any manner result from or arise out of this agreement. 
 
Each party shall secure and keep in force during the term of this agreement, from insurance companies, government self-insurance 
pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages: 
 
1) Commercial general liability and automobile liability insurance – minimum limits of liability required of the Governmental Entity 

are $250,000 per person and $500,000 per occurrence.  The minimum limits of liability required of the State are $250,000 per 
person and $1,000,000 per occurrence. 

2) Workers compensation insurance meeting all statutory limits. 
3) The policies and endorsements may not be canceled or modified without thirty (30) days prior written notice to the undersigned 

State representative. 
 
The State reserves the right to obtain complete, certified copies of all required insurance documents, policies, or 
endorsements at any time. 
 
Each party that hires subcontractors shall require any non-public subcontractors, prior to commencement of work set out under an 
agreement between that party and the non-public subcontractor, to: 
 
Defend, indemnify, and hold harmless the Governments, its agencies, officers and employees, from and against claims based on the 
vicarious liability of the Governments or its agents, but not against claims based on the Government’s contributory negligence, 
comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct.  The legal defense provided by the 
Subcontractor to the Governments under this provision must be free of any conflicts of interest, even if retention of separate legal 
counsel for the Governments is necessary.  Subcontractor also agrees to defend, indemnify, and hold the Governments harmless for 
all costs, expenses and attorneys' fees incurred if the Governments prevail in an action against Subcontractor in establishing and 
litigating the indemnification coverage provided herein.  This obligation shall continue after the termination of this agreement. 

 
Subcontractor shall secure and keep in force during the term of this agreement, from insurance companies, government self-insurance 
pools or government self-retention funds authorized to do business in North Dakota: 1) commercial general liability; 2) automobile 
liability; and 3) workers compensation insurance all covering the Subcontractor for any and all claims of any nature which may in any 
manner arise out of or result from this agreement.  The minimum limits of liability required are $250,000 per person and $1,000,000 
per occurrence for commercial general liability and automobile liability coverages, and statutory limits for workers compensation.  The 
Governments shall be endorsed on the commercial general liability policy and automobile liability policy as additional insureds. The 
Governments shall have all the benefits, rights and coverages of an additional insured under these policies that shall not be limited to 
the minimum limits of insurance required by this agreement or by the contractual indemnity obligations of the Contractor. Said 
endorsement shall contain a “Waiver of Subrogation” waiving any right of recovery the insurance company may have against the 
Governments as well as provisions that the policy and/or endorsement may not be canceled or modified without thirty (30) days prior 
written notice to the undersigned representatives of the Governments, and that any attorney who represents the State under this 
policy must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required 
under N.D.C.C. Section 54-12-08.  Subcontractor’s insurance coverage shall be primary (i.e., pay first) as respects any insurance, 
self-insurance or self-retention maintained by the Governments.  Any insurance, self-insurance or self-retention maintained by the 
Governments shall be excess of the Contractor’s insurance and the Subcontractor’s insurance and shall not contribute with them.  
The insolvency or bankruptcy of the insured Subcontractor shall not release the insurer from payment under the policy, even when 
such insolvency or bankruptcy prevents the insured Subcontractor from meeting the retention limit under the policy.  Any deductible 
amount or other obligations under the Subcontractor’s policy(ies) shall be the sole responsibility of the Subcontractor.  This insurance 
may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and be placed with 
insurers rated “A-” or better by A.M. Best Company, Inc.  The Governments will be indemnified, saved, and held harmless to the full 
extent of any coverage actually secured by the Subcontractor in excess of the minimum requirements set forth above.  The 
Government Entity that hired the Subcontractor shall be held responsible for ensuring compliance with the above requirements by all 
Subcontractors.  The Governments reserve the right to obtain complete, certified copies of all required insurance documents, policies, 
or endorsements at any time. 

 
*See North Dakota Risk Management Manual, section 5.1 for discussion of “unique” and “routine” agreements. 
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